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Tienie Cronje’s notes on open sessions of the proceedings
Saturday 12 March 2005
09h00 Welcome and introduction
Sijmen de Ranitz - Vice President INSOL

He is pleased that so many countries are represented.
The Chair Justice Paul Heath from New Zeeland
He notes that 66 people from 28 jurisdictions are present, mostly judges but also regulators and policy makers. 
Neil Cooper – INSOL International
It is essential that the discussions should be informal and confidential. Individuals should never be quoted. This will encourage participants to be frank. The evaluation of proceedings on Sunday morning will be recorded and published.

Sunday 13 March

Evaluation of Proceedings

Chair Paul Heath-New Zealand
William Gummmow, High Court of Australia

The financial collapse of large corporations needs effective assistance in several countries. Common law judges are more flexibility, but no system can claim superiority. It is also for the legislature to enact the necessary legislation and establish systems. Only through adoption of measures like UNCITRAL’s Model Law on Cross-border Insolvency can governments furnish a proper base for this.

There are several questions regarding court communications. What if one party disagrees? Should it form part of the record?
The common law is not as parochial as it is sometimes thought to be. There has been strong influence of, for instance, Von Savigny who was continental. Instead of choice of law we now have choice of forum.

There is the prospect of the further facilitation of ordinary conduct of commerce. 

Jim Farley, Ontario, Canada

He has noticed in the passages people with orange bags from a conference on pathology. There is a connection with insolvency. We do no deal only with dead bodies, but also see whether the business can be cured and rehabilitated.

Insolvency is inherently chaotic. It is vital to retain assets, trained staff, and the customer base. Real-time litigation must be dealt with urgently. The difficulty is compounded when you are involved in cross-border insolvencies.
Globalisation is a reality. The whole is always more valuable than the sum of the parts. Ring-fencing is counter productive. Considerable advances have been made in the last ten years or so. Guidelines have been developed which could be adapted to the case. Cases can be discussed with colleagues, the bar and practitioners so that everyone is aware of the possibilities when a case arrives.

Valuable tools are networking through colloquia and discussion with colleagues. The Concordat of the IBA gives a menu approach to develop a protocol. The website www.iiiglobal.org gives all the known protocols. UNCITRAL’s website, www.uncitral.org or INSOL International’s website at www.insol.org has the Model Law on Cross-Border Insolvencies. If the USA passes a law incorporating the UNCITRAL model law,
 it will encourage passage of the Model Law in other countries.
The World Bank is working on best practices: WWW.Worldbank.org.

Timely communication is vital. NAFTA project (www.ali.org). This gives provisions frequently incorporated in protocols and is available in many different languages. A protocol often results in the timely flow of excellent information without a joint video conference. Video is far better than audio. It should be a cost of the estate.

These aids will not make the task simple. See also the problems with EUR Regulation, just for interpretations of “centre of main interests”. You may save a business which would not otherwise have been possible. It is more difficult than with a single jurisdiction, but the tools will make it easier.

You can always learn by looking at other jurisdictions and attending meetings like these colloquia.

Wisit Wisitsora-At, Ministry of Justice, Thailand

Judicial resources:

It is accepted that to have an efficient insolvency system, you need both good law and institutions. They are equally important although it is easier to put in place legislation than proper systems. Governments tend to put more emphasis on the law than institutional resources. You need a good court system with integrity and proper clerks. Judges must have a reasonable understanding of commercially practices. You also need strong professionals such as lawyers and practitioners. You need true specialisation.
Training of judges is encouraged. Although in some cases training is rejected, in most it is more than welcomed. INSOL should continue providing assistance on this matter as well as legislative reform.
Judge Heath – New Zealand
What is the relevance of international work? The starting point is that different countries have different approaches. Some are creditor orientated, some debtor. Prof Westbrook from the US regards an empty shell company as an entrepreneur.

The debtor and creditor approaches are moving closer together. Debtor based systems are looking at measures to curb fraud, etc. Creditor related also allows the debtor to move on. UNICTRAL’s Legislative Guide takes account of different approaches. It will assist those who must frame legislation and judges with difficult cases. Globalisation is here. The ability to transfer money quickly is clear evidence of that. 

Judges must be aware that some functions are better undertaken by executive and legislative authority. Consultation is possible for them, an opportunity which the court does not have.

An institutional infrastructure is important. A good law is only as good as those administering it and the resources. The US Chapter 11 will not work in a county without numbers to justify specialised courts.

With reference to the Model Law on Cross-Border Insolvency you should look at the ideas underlying the texts. The legitimacy therefore is the enactment of a law to achieve international consistence. At its heart insolvency deals with the situation where someone will loose. Not too much weight should be attached to the sad story of a particular creditor. International experience shows the worth of predictability and speedy action.

12h00 Open discussion and Conclusion

Chairs Neil Cooper and Jenny Clift
Mr Cooper is looking for hard copies of the evaluations done in Toronto and New Orleans.
Jean-Luc Vallens - France
There are few orders in France recognising foreign proceedings outside the Europe regulation. They will ask a decision on the “centre of main interests” (COMI) that determines the criteria to be applied. The COMI rules cannot be more detailed or specific. International private law should be applied.

There is no choice but to cooperate because economies are integrated. In Europe there is an initiative to enhance cooperation at appeal court level. It is a matter of confidence of people who are accustomed to work together.

Andreas Remmert - Germany:

They have a system of sister courts. His court’s sister court is in the Netherlands. They meet to discuss problems in civil law, thus creating a basis of confidence.
Delegate from China: They have training programmes for judges from all levels every year. Judicial interpretation is playing a more and more important role. The emphasis is on efficient procedures for insolvencies. They have established some sort of an administration system outside the law.
Neil Cooper – UK (INSOL): The challenge is enormous. Some judges are paid $400 a month. They only have their law without any text books. What is it that the judges need, a judges’ bench book? It is no use to have computers if the power goes off twice a day and you do not have money for light bulbs.
Clare Wee – Asian Development Bank

A great deal of work has been done in the Philippines. A bench book for judges has been produced. It does not deal specifically with insolvency. Judges share the way in which they go about their business.
A Judge from Philippines
A corporate recovery Act is being developed. The insolvency law dates from 1909. With reference to rehabilitation of companies the supreme court has flexibility to make rules of procedure instead of waiting for legislation. The bench book is almost ready for approval. They welcome the invitation to attend the colloquia.

Judge Paul Heath – New Zealand

They have an education committee made up of judges. One issue is substantive law. Also what to do when you start from scratch. Firstly what is the information needed for a good decision.
Some sort of collaboration is necessary with reference to the training of judges. It is useful where you are dealing with extra-judicial matters to get the help of outsiders. There is more resistance to try and educate judges about doing their jobs - determining the law.
Neil Cooper – INSOL International
He is against judges going for training for a day or two. Rather train the trainers.
Jim Farley – Canada
Something is always better than nothing. A modest start: is to have the e-mail addresses of all attendees of the colloquium and the evaluation. Mr Cooper confirms that this will be made available.

Edson Vidigal – Brazil

We came so far from Brazil. We learnt a lesson from each exposition by each of you. Brazil has opened its doors to the world and the judiciary are reforming themselves. Our bankruptcy law of more than 30 years ago will be replaced by a brand new law from June 9th. The legal reform is not the only issue. Judges must understand they must have a change in their heads. There must be a new approach. Brazil has a new school for magistrates. The intention is to make judges study the new law and discuss it so that they understand how it works. Our biggest challenge is to make judges change their mentality and participate in continuing training. Also to be able to make the judiciary more transparent, to improve knowledge and to honour contracts. Investors only invest if they know contracts will be respected and that the law will be respected as well.

Jim Farley – Canada
The emphasis should be on training the trainers. INSOL should act as a clearing house for exchange visits for emerging countries. See how other courts operate and vice versa.

(Neil Cooper?) INSOL does this. An impressive delegation from the Peoples Republic of China and also Armenia are coming over and others are visiting them. This is useful in making connections, and accomplishes more than you are able to in a day and a half.
Judge Cameron from Toronto
One should also determine how strong the infrastructure such as trustees and receivers is. There should be a parallel program for developing them and the local bars. They are essential for the operation of the system.
Neil Cooper – INSOL International
The intention is to include practitioners and regulators, and also lenders, financiers, etc. There are shiny new laws everywhere, especially straight of the shelf laws. That does not help without looking at those applying it. The INSOL congress follows the colloquium with 38 nations participating. Also attending would be the Nepalese. By getting India to help them there is an outreach program.

Clare Wee – Asian Development Bank

She asks whose work it is to train judges to deal with reorganisations. They have developed a template for the training of trainers. A substantive part has been done by Thai people.
Question Wisit Wisitsora-At, Ministry of Justice, Thailand
Clare Wee has referred to a training institute: They have seen many countries with a program for consultants to be hired to develop a bench-book in another country, for instance for Laos and Mongolia. He does not think this is a good idea with lasting effect. The material is written in English and translated. They suggest there should be a program for judges to write their own bench-book. There has been mention of the training of others, like lawyers and practitioners. We should liaise with academics. Judges could be assisted by courses. More attention should be given to academics who train lawyers who later on become judges.
Judge from Norway
They have a lot of international companies, but few cross-border insolvencies. When they expect to have a cross-border case they do not know which of several courts will deal with it and which judges should be trained.

Jenny Clift - UNCITRAL
UNCITRAL concentrates rather on the text. It is increasingly clear that countries want assistance not only with law reform but also with conscience raising. Processes like arbitration and ADR should receive attention. It is difficult for UNCITRAL to help countries with resources. They are increasingly getting requests for training in arbitration, etc and are working with international organisations to develop something.
Neil Cooper – INSOL International

He has found that discussion at places like the UN is becoming better informed. The message is getting through that events like the judicial colloquia take place.
� 	According to subsequent reports the Bill was signed by President Bush on 20 April 2005 and will become effective 180 days after that.
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