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08h45

Welcome and introduction

Congress Chair Terry Taylor

09h05 Globalisation - The impact on Restructuring, Turnaround, & Insolvency

09h20 Welcome to the Taylor Corporation

Chair Terry Taylor; John Butler

Sandy Sandro
Mistress of Ceremonies: Jean Kittson

This lady comedian made housekeeping announcements and entertained the audience before and after breaks and at the farewell function.
A little TLC goes a long way (video)
Video clips were shown throughout the congress to illustrate problems with an international insolvency, with one of the main parts, an obnoxious, unbearable director, played by an excellent and very funny actor, who also entertained delegates during the lunch on the Wednesday.
Day Chair Terry Tailor

09h40 Assessing the financial position

Chair: Michael Wheeler, UK
It is amazing how quickly a company with lots of assets can get into trouble. There are rumours and press speculation. Suppliers over-react and there is a lack of reliable information. Information is like oxygen. You need it to continue with operations. Information is often misleading, historic, and supplied by management. There is a need for fresh information as basis for informed decisions. 
The focus is on three areas: sufficient cash, balance sheet - assets v liabilities, and viability – is it a potentially sound business.

If there is no cash the choice is between new money and insolvency. If the assets are less than the liabilities the choice is between compromise of debts or insolvency. If there is no viable business, the outcome will be major corporate surgery or insolvency.

Thomas J Allison, US

Look at industry challenges. Talk to lenders. Start communicating from the outset. Information is key.

Ross Griffiths, Australian Banker.

The warning signs for lenders are when the entity is unwilling or unable to furnish information and starts looking for money. 

There are instances where accountants talk to creditors without telling lenders. They should convince their clients to inform lenders. Borrowers like to divide and conquer. The need for collective action depends on the circumstances. If there are no collective action mixed messages are sent to lenders. If the situation is serious there is a need to act together.

Peter Gothard, Australia, later New York, etc now Tokyo.

Borrowers often delay rather than cooperate. It is problematic to keep a large group of creditors together. In some cases there is no organisation between creditors. Debtors take full advantage and it is in their interest to divide creditors. This enables the debtor to delay matters for several years. In Japan it is the function of a government agency to get creditors to talk.

Sometimes there are reasons for different groups of creditors. There may be problems with a greater mix of lenders. Derivative lenders operate with greater risk and volatility. Bondholders, etc add complexity.

There is a need to get off on the right foot. Try to canvass the majority and get broad agreement. Get professional advice from people like accountants and lawyers. They should be different people than those employed by the banks.

It is a huge problem to get information, especially if it is a multinational. The assets may not be accessible; there may be huge assets in balance sheet which are in fact seriously overvalued. There may be hidden liabilities for environmental liabilities or investments in derivatives.

For viability the business must be sustainable and have a competitive edge. This will depend on market conditions and industry conditions. Other requirements for viability are reliable information systems, strength of management and an appropriate shareholder response to the crisis.

Restructuring takes time and money. Look at the true position.
10h55 Defining corporate governance

(CD on page 99 Paper on Corporate Governance in Australia by David Fagan and Stephen Magee)
Chair Paul Kirk

Corporate governance has received a lot of attention over recent years. Recognisable companies like Parmalat and Enron featured in spectacular failures and frauds.
Who needs corporate governance? Should the developed world try to impose its rules on the rest of the world? Rules only will not help. There is tension between ethical and legal issues. The approach to governance will influence the impact and cost.

John Rapisardi

Rafaelle Lener: Italy
David Fagan: Australia
Video interview with Elliot Spitzer US high profile prosecutor
Which approach works best? In the US corporate governance is grounded on a principled approach which differs from the prescriptive approach in civil law countries. There is a push to use prescriptive measures. The down side is that management spends much time on compliance.

Italy The legislative approach is typical in civil law countries. The ethical approach cannot be enforced by law, but lays down guidelines on what should be reported. It must be accompanied by general principles to enable the supervisor to intervene and to be more flexible.

Australia Standards have been harmonised internationally, but what is the practical reality? Australia has high corporate governance standards. The same principles apply across the board for large and small companies. Smaller companies regard the rules as comply or else and not as guidelines. It results in form completion instead of real consideration of the issues. Good governance is a matter of culture.

Chair question Is it feasible to legislate for this?

Interview with Spitzer You cannot legislate for ethics. Rules will not change behaviour. What is required is a flow of information and boards of directors who are obliged to ask questions. What counts is that it must be more likely for transgressors to be caught.

Do the rules reduce risk? No. The concern in the US is that rigid rules unduly confine directors. You are dealing with individuals and human frailties. Process must not restrict businesses from developing. It could lead to benefits like learning of problems early on and utilising information gained from the prescriptive requirements.
Australia Over regulation is bad. The main complaint is that compliance is so time consuming that directors are left with insufficient time to get on with the company’s business. Only 2% think the rules would improve performance.
Interview with Spitzer Do the rules add value? Yes for all involved by creating the right environment. There is enormous flow of capital. Investors must be able to trust the markets. Only those who were investigated had capital outflow.

Do the current rules raise a false sense of security?
Italy We should not be deceived to believe that stricter rules exclude risk. No law can force people to be honest and ethical. People must be monitored through information. External monitoring must function well. The Parmalat case casts doubts on European models. Enron and others showed problems in the US.

What about the cost? Clearly more time is spent on regulatory compliance. This is not necessarily a bad thing. Certification of statements forces management to pay closer attention. It does distract attention form strategic issues. The cost to comply with new rules is probably so high because of inadequate measures. The cost should decrease over time.

Reform in Italy before Parmalat, etc: There are better defined roles of the different organs. According to one model, directors look at statements, according to another independent persons look at the statements. Companies with the best governance should win investments.

Directors’ personal liability: One may end up with the best directors being unwilling to serve.
Interview with Spitzer There are precious few cases where directors are held liable, despite all the failures. Prosecutors are too light. The requirements will scare off some, but you will still get smart people.
Duties of board members: Businesses have been relocated leaving behind asbestos cases with claims and fund insufficient to pay this. We should look at social responsibilities. Against that there is a lot of legislation already. If people are prepared to risk fines and convictions they will not heed governance rules. We will duplicate existing requirements. The debate about social responsibilities is a good thing. What I think should happen is a return back to basics. What economic vehicle will best serve our purposes? Perhaps lifting of the corporate veil should be used more often.

Australia I am weary about some claims of the benefits of good governance. The Australian experience is clear proof that a paper set of standards is no guarantee. It is a hearts and minds thing, not box ticking. The rules should benefit shareholders. Good decision making should be encouraged. The audit meeting should not be a mere formality for compliance. It is an evolutionary process. We must guide against over reacting to scandals of the past. All rules and regulations are useless if the right people are not in place with a will to do the right thing. The answer is not to over legislate.

Transparency is important. It is not about ticking boxes, but to improve processes. Have good people and processes in place so that they do what they are supposed to.

11h45 Twilight zone issues

Chair: Gordon Stewart, UK
The great strength of INSOL is that it brings people together. INSOL has completed a second edition of twilight zone. (Extracts on CD with overview on page 99, England page 104, Germany page 172, Hong Kong page 200, New Zealand page 250 and the US page 294)
David Kidd, Hong Kong
Directors have wide powers which have an effect on stakeholders, namely shareholders and creditors. Instinctively directors take account of shareholders’ interest rather than creditors’. Does a different set of rules apply during the twilight zone? Yes, partly so.

Why is exposure of directors important?

In determining the extent to which directors should be liable there should be a balance between the need for freedom and protection. The whole point is to encourage corporate enterprise. Directors need to know where they stand. Uncertainty may drive directors to pull the plug on companies which are wounded but have possibilities. On the other hand there is a need to control, discipline and stop losses. There must be an incentive to take advice from qualified professionals.

There used to be a low threshold for liability, but it is changing. There should not be liability for mere business misjudgements.

Matters which are receiving attention are the collection of taxes which are not paid over. In the UK there is personal liability for pension shortfalls.

It is difficult to prove negligent trading. The director must persuade the court that actions were reasonable. It is wrong to assume that all countries set the bar at the same level. In the US and Hong Kong there is very little danger of liability. England, Ireland, Australia and New Zealand are in the middle. In France there is a real danger of liability. Both sides are moving towards the centre.
Civil countries typically have a duty to report losses or insolvency. Sometimes there is personal liability, sometimes a small fine. Germany has civil and criminal liability. In Hong Kong new insolvency trading provisions have been in the pipeline for a very long time. Directors trade well into the danger zone without taking advice.

Moving cash in the twilight zone
Justice Baragwanath, New Zealand
It is important to note which legal system applies. New Zealand is much in the middle. They codified or attempted to codify the major principles, including judge made law. According to the Long Title of the amendment Act it is to reaffirm the value of companies, to bring benefits by spreading economic risks and encouraging business risks. On the other hand it provides for protection against the misuse of management power.

Directors of a subsidiary must consider the position of the parent company when making decisions. This is the opposite of the common law.

New Zealand has abandoned the requirement of minimum share capital. They look at balance sheet and cash flow solvency. Directors should act as a reasonable director and not create risk of serious loss. Cases turn on “legitimate risk”. The court should not second guess, but see what an ordinary prudent director would have done. The court only interferes if actions were irrational or illegal.

Marcia Goldstone, US,

In insolvency law the risk for liability for wrongful trading is low. Because the US is a litigious society and allows class actions the risk is increased. Also there is a high risk for liability in security law for misstatements. In post Enron, there is greater accountability for directors. The job has become riskier and it is difficult to recruit directors of the highest calibre. There is no federal law on this point, but state law. Over 80% of activity is in Delaware. Some direction has been given by chancery courts. There are interesting provisions in Texas and other states about failure to pay employees. There is a duty of loyalty and not to pursue self interest. Directors are not protected by claiming they made a business judgment. They must act in a way which they honestly believe to be to the benefit of the corporation. Once the company is insolvent creditors have a role to look at transactions.
The court would look at the enterprise as a whole and not at a subsidiary. However once there is a transfer while the subsidiary is insolvent, voiding of transactions is available. Directors could face a risk for fraudulent transfers if they allowed it to the detriment of creditors in general.
Bernd Meyer-Löwy, Germany
There is always a bankruptcy trustee or court official, even if the proceeding is the debtor in possession kind. The overall group interest hardly justifies a transfer. Capital maintenance and adequacy is required. Any payment by a subsidiary must be out of the net assets, irrespective of cash flow, otherwise claw back will be allowed.

Default on the horizon but not yet default: Creation of a “war chest”
In the US this is a strategic point. Moving money out of the banking system might not be good idea. Liability is possible under state legislation for fraudulent and negligent dispositions. 

In Germany the entity must be cash and asset solvent. There must be sufficient possibility that the company will survive the next year.

In New Zealand the question is whether the war chest is a debt or not. Lifting of the corporate veil may be allowed when a subsidiary pays the parent company. The fact of the creation of a war chest might be heavy evidence that problems were known and may lead to liability.

What is the position where guarantees are given by directors? A lot will depend on the facts. Be prepared for local laws having pitfalls.

14h00 Media issues

Chair Nick Hood, UK
(PowerPoint on page 337 of CD)
Get to know journalists so that you can talk to them when you have a difficult case and explain the true position. 

Ian Carson

The biggest problem is journalists themselves. Get an understanding of how the media works. The media is a double edged sword. It is important to get the right message out. Former directors would wish to put their side of the case, unions will be trying to protect their workers, and competitors may give miss-information. If there is an appetite for news the media will search for news from various sources. If a practitioner does not participate he will be disenfranchised. Media management should be part of the make-up of a practitioner. Media relations must be planned with the rest of a business. Resources must be allocated and identify someone in the business or a spin doctor to deal with the media. 

Rebecca Baker, USA
(PowerPoint on CD page 340)
How do you know if you have the right people? Communications tend to be the least recognised activity. “No comment” will unleash a digging frenzy. Get to the true facts. Context is king. Formulate a credible, coordinated messaging plan. Differentiate the new company from the old company and new activities from old activities. Emphasise the new corporate culture. Contrast healthy operations v problems.

Crisis communications bring a sense of urgency. Experience has shown that it is important to start work quickly. Be pro-active. It will harm your case if your information is incomplete or politically incorrect. Meet with the opposing team - plan this from day one. Prepare in advance. React quickly and take the initiative. Define the battlefield. Take responsibility for your actions.

Know how bad things are. No denials, no finger-pointing. Show, don’t tell. Keep in mind the concerns of groups. Keep it simple. No law speech. Get third party endorsers if possible. Don’t go it alone. Gather friends. “Come see for yourselves. We have already begun.” Plan ahead, shoot first, aim high.  

Andrew Main, Australian reporter

What motivates reporters? You should do more on day one than any other day. Do not ask reporters to hold off for a day – they are in competition with other newspapers, etc. You should do this even though you are busy or have other problems.
Reporters want a point of contact, either with the liquidator or another firm. They want information (summary of facts). Give them as much information as early as possible. No comment is a red hag. Either you talk to reporters or they listen to disgruntled employees or competitors. There is an air of immediacy. The media contact should be the same person right through.

Nick Hood, UK
Get media to work with you. Make sure what is off the record. Do not promise what you cannot do.

14h45 Regulatory issues

Chair: Gareth Hughes, London

There have been huge changes in regulation, especially in the UK. A mass of regulation has been put together hastily. The US Sarbanes-Oxley Act 2002 (SOX) deals with directors’ responsibilities.
Michael Solow, US

SOX is a reporting statute meant to curb fraud. It is not bankruptcy legislation, but the principles impact on Chapter 11 players: 1. Executives have more reporting duties. It remains to be seen whether executives will stay on when a company has problems. 2. Directors. 3. Lawyers have new obligations, which create difficult from an attorney-client perspective because attorneys are required to tell on their clients.
In the case of restructuring the practitioners must consider whether they can comply with SOX. Abandoning of ship makes it more difficult to get information. Smaller companies find it difficult to comply because of the added layer of expense. It makes restructuring more difficult. Business leaders are more cautious and the information flow will slow down. It can be regarded as a step backward.

David Knott, Australia
SOX should be put into context. Enron had 13 Billion US$ in debt. About half was reflected on the balance sheet and the rest actually shown as assets. Huge auditors’ fees were claimed. The company had two highly risky businesses. Everybody pleaded innocence and blamed everybody else. Policy makers said enough was enough and that blame shifting should be stopped. 

What is the effect on innocent people?
One speaker does not agree with everything in SOX. Companies of substance will not have problems to get people. The problem is that people will bail out earlier. He agrees that the certification requirements have created a whole new industry.

Chair: He was surprised at how quickly legislation was enacted after Parmalat and how disinterested creditors were in Italy.

Roberto Bonsignore, Italy
(On page 344 of CD paper on New Rules on Extraordinary Administration Proceedings)
The new decree was built on existing measures and has been adapted frequently. The composition procedure now applies for all and not only those which meet the Parmalat threshold. Government is involved in all aspects.

Many more restructuring takes place, but it is not based on the prospect of success and delays occur.
Chair: The Italian decree provide for a proposal by Government. Is there one class of creditor only? Answer: It is true that creditors show limited involvement, but there is more than one class of creditor.

Question Chair: Has there been fundamental changes in Australia? 

David Knott, Australia
Australia did not rush into a response. A Royal Commission considered the matter. Voluntary administration was devised as creditor driven procedure. When big failures came along they tested the remedies. The Commission issued a Report. There is a duty to file documents to protect shareholders even where the entity is insolvent and the documents are no longer relevant. Provision is made for a minimum number of directors. The question is raised why it is in the public interest to continue with this.

16h15 The lenders position
Chair: Geoff Sutherland, Australia
There are conflicts of interests for bankers during restructuring.

Jake Williams, Standard Chartered Bank - Ex Sydney, etc, London)

This is a delicate situation.

Arlene Tansey, ANZ Banking Group - Australia
The underlying business may be viable, but lenders are not getting information. The primary relationship is with the manager and you work through the manager. Perhaps if there is a beach you should call for a meeting with the board.

Robert Graham, Standard Chartered Bank
The bank may suspect that the debtor is insolvent and still trading on. The duty of care is much wider. Talk to the chairman and if there is no satisfaction talk to the CEO.

Anthony Murphy, Citigroup
Hopefully with regulatory changes, directors will be better informed.

If an Investment Bank is involved they may side with shareholders and this could give raise to problems. The position has changed dramatically. Because of the internal separation of the bank’s functions, it would in most cases be pretty shocking if the bank became aware of the situation with the creditor through a representative of the bank on a committee.

What if the Bank is a trustee of funds? This should also be dealt with separately from other divisions in the bank. In the case of multiple interests there should be disclosure, procedures and protocols. If a representative of the bank gets information as a member of the steering committee, he cannot give the information to the investment branch of the bank or sell.

It may be a real mixed bag of interests, with difficulty to arrive at an agreement.

How do you deal with the matter if there is 167 banks, one of them your own bank? The situation is difficult. There may be “enemy” banks you have to deal with. You have to convince them of reality and to be realistic. All types of things are required and a variety of approaches must be used to get all on board. Get emotions out of the way and look at the economics.

It is difficult with bank syndicates. Some have credit protections and will be happy with 30%.

Traditionally banks figure out what to do, but in a three tiered situation, it is difficult to figure out who should control the process. In Australia the situation is not as liquid, as in the US. Trading is more limited with a more manageable process. Even in Australia investors have different price points. Perhaps someone independent of banks should lead the process. The latest development is to rather have an independent person. 

Question: There may be a conflict between the best return for a bank and the reputation of the bank. Reply: It is a balancing act and you should try to be as objective as possible.

Banks can react quickly when necessary. Sometimes, those not involved in the steering committee etc, must be pressed and assisted to make a decision. It is unfortunate if management is reluctant to get help. The appointment of a CRO (chief restructuring officer) is a possibility. As the economic cycle turns the situation might change and change quickly. Parties appoint all sorts of consultants, but not to help them get out of a mess. They are not prepared to admit the problem. Sometimes they really belief they will get through. If they are too close they cannot judge properly.

What is the attitude to selling debt? Do you look for someone or does it occur incidentally? If the investor cannot influence the result, it may be best to sell. Look at the secondary market. This is an option that did not exist 10 years ago. Be careful about information you have and your role as agent. In the US banks are very much interested in debtor in possession financing. The US has a very developed market. There are others who compete for financing the business. The pre-liquidation creditor bank would want to be involved. 

Tuesday 15 March

08h45 Welcome and recap

Chairman: Sandy Shandro, UK
The theme yesterday was information. Information is like oxygen. You need information and must manage it.

09h00 Turnaround options

Chair: Corinne Ball, New York
(Page 366 CD Turnaround: Alternatives to Restructuring in Court
Corinne Ball and Paul D. Leake)
Turnaround refers to out of court restructuring.
Advantages of turnarounds: Faster; less expensive; less disruptive; management controls the process; avoid adverse publicity; fewer parties; effective financial and cash reporting.

Disadvantages: no moratorium; focus on funding debt obligation; holdout by minority; higher percentage of creditor, vendor and labour cooperation; required; risk of wrongful trading.

There must be a reasonable prospect of a viable operation, financial support and sufficient cash. The decision whether to use a turnaround or not is driven by economics. Is there a business worth saving? Is there value in the underlying business? Financial restructuring takes place around a viable business. Operational decision v balance sheet reorganization.

Tony Alvarez, Europe

Is the business worth saving: This is a fact finding process which takes about a week. Determine the cash position and short term forecast.
Pros and cons discussed with reference to imaginary Taylor’s Leisurewear Corporation.

The pros are competitive advantages and easy fixes. This includes a sound competitive position and a well known old brand. There must be a turnaround culture. It may be required to stop 40% of operations, which are not core business. Examples are advertising or internet spending which is completely out of hand. The costs are out of control.

Experience with large companies, like Levy’s and Speedo’s manufacturer, shows that companies in trouble can become profitable. Enough cash could be obtained by closing parts of the business and other savings. The focus must be on the core business. People who can be used must be retained. The problem may be with the CEO and not with them. You will loose them if you do not act soon.

Negatives: Bad corporate governance; good friends of the CEO; concerns about information systems; not focussed on core information business; fraudulent sale of brand name; concern that inventory overvalued. It will take 12 to 15 month for a turnaround process.

Key issues: Should the company be sold quickly? The price might be depressed.
Paul Billingham, Australia

You must understand the projection. When and where is cash needed? Start with short, medium and long terms. It is easy to separate e-commerce. Close down costs; crystallisation of leases, finance agreements, etc. The worth of projections is that you avoid surprises. Cash is key in the first 6 months - restructuring costs. The bank should be satisfied with its security position and the reporting regime. It should also be comfortable with management.

Corinne Ball, US
Because of the commission of fraud, there is leverage to ask for resignation. Get an assurance that there will no longer be false information.

Gwynn Morgan, Australia
Consider more formal proceeding. Threshold questions: No conflict of interest with the bank; how much capital needed; how to handle media – the worst thing is for a banker to read of problems in the papers.

09h45 Formal reorganisations

Chair: Cameron Belyea, Australia
There is no agreement which system is best for reorganisation.

WIlliam Diehl and Edward Tillinghast, USA

(On page 418 of CD The United States Approach, and How the United States Bankruptcy Code Can Be Used to Implement a Successful Restructuring by William Diehl and Edward H. Tillinghast, III)
Diehl: Why is funding so important (Debtor in possession funding - DIP). It is possible and common in Chapter 11. It is usually negotiated before the time, with the old financier. The financier gets a super preference. Usually funding is arranged for the first three days and then the parties look further. The safeguards of adequate funding are that it forces changes in spending and bring in some checks and balances. It is critical to pay suppliers. DIP is short term, high risk investment.

Tillinghast: DIP requires court authority.

Diehl: DIP is not longer supplied by banks only. Investment funds and others are interested. DIP is profitable and creates the possibility to swap debt for equity.

Michael Quinlan, Australia
(On page 381 of CD Spinning around – Formal Reorganisation in Australia)
Voluntary Administration (VA) is easy to begin, inexpensive, informal, flexible, and without court involvement. Creditors vote on proposals. It is simple to appoint a practitioner and commence a VA by resolution. The precondition is simply that the company is unlikely to pay its debts.
It has been suggested that the process should be even easier so that any company can use it. Funding is done from cash flows. There is no specific provision for special funding. A new financier has no priority. An ipso facto clause may crystallise a debt. Where the company has valuable unencumbered assets, the company itself can handle financing but this is rare. The court can order that the financier gets the highest preference, equal with administration costs. The administrator can take a personal loan payable from the free residue.

VA can end in liquidation or compromise. In the case of a compromise, the parties can agree on secured funding.

Andrew Saker, Indonesia and Argentina

(On page 425 of CD Formal Reorganisation Technical Session - Indonesia and Argentina)
Indonesia: In theory possible to replace secured creditor, but must be adequately protected. There are no judicial precedents. The formal system is not used. There are some similarities to the US system. There is personal liability for the administrator. The system has some positive aspects, but it has the handicap of personal liability. New debt funding must “enhance value” and be granted by a “third party”.
Question: Are the time periods limited?
Michael Quinlan, Australia There is a stay from the date of appointment to the 2nd meeting, about 28 days. Creditors can extend the period to 88 days, thereafter a court application is required. Most judges have understanding for the need for extensions.

Andrew Saker, Indonesia The legislation provides for a 270 day moratorium. A practicable framework exists outside legislation and it is worked out between the parties. Some provision is made for monitoring.
Edward Tillinghhast, USA There is a stay of virtually all actions against the debtor and the debtor’s assets. The stay operates by operation of law and can be extended. Creditors understand that the purpose of the stay is to work towards consensus. Most producers would like to continue to ship produce and be paid. The pre-petition dividend is also dependent on saving business. Single source suppliers may have problems if the business is liquidated. It is usually possible to negotiate with the unions.

What is the position regarding unprofitable or burdensome contracts?
Indonesia Legislation does not deal with these issues. Because of the personal liability of the administrator and the court’s reluctance to assist, most contracts are suspended.

Australia The administrator is personally liable. Ipso facto clauses which terminate contracts upon insolvency and bar session of contracts are mostly allowed. It is a practical matter whether contracts can be assigned.

USA The focus is on executory contracts. It depends on the debtor’s business judgment whether to assume and carry out or reject and be liable for breach. Contracts can be assumed and assigned to third parties (ipso facto not enforceable).

11h00 Jurisdiction shopping

Chair: Richard Fisher, Australia

(CD page 475 facts of Taylor Corporation regarding jurisdiction shopping)

He is involved with a Law Commission review. A sufficient connection should be required for jurisdiction.

James Sprayregan, USA
(PowerPoint on CD page 488)
The options are Chapter 11 and section 304.
The grounds for jurisdiction under Chapter 11 are wide, for instance property located in the US without any minimum value. There may be some resistance if eligibility appears manufactured. Even if the USA courts have jurisdiction the application could still be rejected if it would be difficult to administer proceedings in the USA. The benefit for Taylor Corporation would be a stay of actions and the possible setting aside of voidable dispositions. There are the following limiting factors: The difficulty to coordinate parallel proceedings; foreign creditors not subject to USA jurisdiction; costly and time consuming proceedings.

Section 304: Ancillary to existing foreign proceeding. Stop ring-fencing.

Section 304 benefits: preserves USA assets; facilitate administration.

Limitations: What is meaning of “foreign proceeding” and other uncertainties (proposed amendments would clear this up).
Dr Eberhard Braun, Germany
(PowerPoint on page 477 of CD)

The European Insolvency Regulation applies. The main insolvency proceeding is opened by court where the “centre or main interests (COMI)” is located. This is the place where the debtor conducts the administration of his interests on a regular basis and is therefore ascertainable by third parties. In the case of a company it is presumed to be where the registered office is located. It is important which judge first decides that the COMI is in the judge’s jurisdiction because this decision is binding on courts of other member states.
Stephen Briscoe, Hong Kong and China

(Paper on page 483 of CD)

Jurisdiction shopping is not really an issue. Most important is recognition. Hong Kong will recognise foreign administrators. China has no formal recognition of foreign administrators under PRC.
11h40 Practitioner qualifications and skills

(CD page 498 comparative matrix with UK, India, Australia, Hong Kong and DRC, USA: questions like qualifications, selection, say for creditors, remuneration, supervision)
Chair: Fraser Gray, UK
There is a changing landscape in insolvency professions with increasing regulation and focus on the basis that they are paid for work. Globalisation makes it more complicated. More regulation has been introduced and the practitioner must document through processes more than before.

Sumant Batra, India
There have been massive reforms in India recently, moving closer to international bench marks. Many jurisdictions in the region look at India to see how the reforms work. They have opened appointments to advocates, chartered accountants, company secretaries, and lawyers. Transitional provisions apply for older appointees.

There are three main challenges: Developing skills; additional qualifications; admission criteria. Regarding regulation of the insolvency profession the options are self regulation or government regulation. All professions are already regulated. They are looking at systems across the world to determine best practices. 

Restructuring is included in the new provisions. They have a long way to go, but there is a will to change.

Bruce Carter, Australia
In the case of receivership the practitioner is generally chosen by a secured creditor, mostly a chartered accountant. Most financiers have panels. They look at expertise, experience, size, and suitability.

In the case of voluntary administration the practitioner is chosen by directors. Secured or major creditors may influence the appointment. The original appointee can be replaced after 5 day at a meeting, thereafter only by the court. The administrator stays on as liquidator if insolvency follows.

Liquidator:

Some States work on rotation and some on a nomination with the application.

Conflicts of relationships: There are guidelines for Chartered Accountants and the Insolvency Practitioners Association of Australia (IPAA): Disclosure and transparency are required.
Lynn Histand, USA
In out of court procedures the Insolvency Practitioner (IP) is accountable to the entity that retained the IP - debtor, creditors’ committee, or trustee in bankruptcy. Creditors’ committees and a lender steering committees are common.
A Chapter 7: trustee selects and supervises its own counsel. Under the Bankruptcy code the debtor’s council is usually retained. Certification is not broadly embraced by States. It is more important whether the appointee is disinterested. Three years for investment bankers, lawyers, etc. In new Bill this is omitted. Disclosure is also important for the disinterestedness requirement for the liquidator and other professionals. Remuneration: Mostly hourly fees. Professionals: Monthly fixed fee plus expenses and success fee. The fees make the procedures expensive.

Prue Mitchell, Hong Kong and China

Hong Kong: There is no licensing or required qualification at all. The practitioner can be removed on cause shown. People who win the appointments are those with a good record, usually connected to huge firms. If no one is elected at a meeting, appointment is made from a panel on rotation. To be on the panel you must have qualifications, experience, etc. The basis for remuneration is a hot issue in Hong Kong. Rather on assets than hours.

China PRC: There are no insolvency practitioners and few liquidations. The court will appoint a committee for a State Owned Enterprise (SOE) from representatives of the Peoples Bank and government officials. The new Bankruptcy legislation contemplates independent insolvency practitioners.

Bruce Carter, Australia: The consequence of non-disclosure of interests is severe. There is tension in voluntary administration cases where the administrator is generally elected by the directors. Some are friendly towards the directors and some not. The best candidates are not selected because they will scrutinise too well. Theoretically an administrator can be replaced at the meeting, but this does not happen in practice. Sometimes there is friendship between the administrator and management, but no relationship.

USA works on success fees: Percentage of proceeds, how much debt reduced or restructured, speed with which finalised, value of enterprise. There is often substantial debate about fees.

12h30 Conflicts and ethics in appointments

(Case study for discussion on page 515 of CD for Australia, England, USA, Bermuda and Canada)
Chair: Robin Spencer, UK

Rules for corporate governance contain a lot. The consequence of taking an appointment despite a conflict of interest is becoming more serious.

Judge Robert Austin, Australia
Voluntary administration is by far the most common procedure. The administrator is usually appointed by directors. Voluntary administration can lead to a workout or liquidation.

Many chartered accountant firms have split off insolvency divisions from their accounting divisions. Fiduciary duties remain and removal by the court is possible if there is a conflict of interest. The Insolvency Practitioner Association of Australia has issued guidelines. The two recurring themes are being too close to a particular creditor (dependent on workflow) or too close to directors.
The audience is asked to vote on the case study: Pre-appointment advice given and 15 years or friendship. 76% of vote says yes should be disqualified. The Australian court said no, not disqualified. More than a mere connection is required.

Robin Spencer, UK: There are guiding principles. Insolvency practitioners are mostly chartered accountants and their ethical rules apply. Integrity and objectivity are required: Integrity, honesty, fair dealing. Objectivity: means to take into account facts only. Two problems may arise, self judging and self interest.

Keith Shapiro, USA:
There is a tough regime with stiff penalties. It could cost you lots of money and a loss of reputation if you contravene the rules. Wide disclosure is required. If you think about it you should disclose. Failure to disclose is a huge thing. Perceptions are also important.

No interest adverse to the estate is allowed (disinterested). A creditor cannot be appointed. If a creditor has been paid, some say the creditor can still not be appointed because of the question of preferent payments. A debtor’s councillor is disqualified.

John McKenna, Bermuda
In a small jurisdiction like Bermuda with limited practitioners you have particular problems. Appointment of liquidators is personal and the firm is not appointed. The only requirement is that the practitioner should be a fit person. Chartered accountants are guided by their professional rules. They should be independent and free of influence, interest or relationship. The test is whether a reasonable observer would believe that the connection will impair the professional judgment or objectivity of the practitioner. This is difficult because the test is subjective. Conflict management or disclosure could be used to ovoid conflict of interest. Not only do separate teams in a firm deal with different aspect, but they are also subject to rules of conduct. Firewalls and ring-fencing within a firm are difficult in smallish firms.
Geoffrey Morawetz, Canada
New standards were introduced on 1 Jan 2004. They use the threats and safeguards approach. The threats are, amongst others self interest, self review, and management. The safe-guards are an independent committee and a conflict committee.
Wednesday 16 March

09h00 Employees have issues too  

(Page 536 of CD Extracts from INSOL publication Employee Entitlement (Australia, China, USA))
Ross Mc Clymont, Australia
INSOL’s publication on Employee Entitlements deals with 24/5 jurisdictions. It is at the printers and will be forwarded to members shortly.

Australia has had strong growth and low unemployment. However, even there employee protection, particularly in small business is acute. 7,000 fail each year of which about a half cause loss to employees. About 20,000 employees suffered losses. The Government fund paid out 189 Million Aus$ since 1 January (2004?) to more than 30 000 employees. Union members are key stakeholders.
BIll Shorten, The Australia Workers’Union

Most practitioners do their best to save businesses, but they are called in too late. Unions are active in insolvencies. Insolvency is a growing problem. The introductory figures of the Chair are on the positive side. The reasons for insolvency have little to do with workers, rather with the board. Collapse occurs because of directors’ optimism. From the workers’ perspective they are better off when labour representatives play a role.
Employees’ entitlements are lying in the company interest free. In Telstar there was over 1 billion $ employee entitlements. These entitlements are not reflected in the balance sheet. It amounts to an involuntary loan to the firm free of interest. It is preferable to prevent insolvency. Accounting standards should be changed to give recognition of employees’ entitlements and take account of their contingent claims. Banks will base their interest rate on the risk. They should look at detailed information before taking a fixed interest over assets. They should not lend money if workers cannot be paid. There is a safety net which is better than many others, but still insufficient. People who worked for a firm for 20 years get 8 weeks pay. They should be paid, not from taxpayers’ money, but from assets before the banks are paid. Insolvency is mostly beyond the control of workers.

Howard Seife, USA
(Page 521 of CD Rejection of collective bargaining agreements under U.S. Chapter 11; page 521 Maxwell case.)
The trustee has the power in Chapter 11 cases to alter union agreements. This is critically important in large cases, particularly airlines. Congress tried to balance the rights of employees and others. Three areas now prominent:
1. Protecting employee entitlements after filing: Preference, but capped. Pending legislation to increase from 4, 000 to 10, 000. (This time prospects are good that new legislation will be passed.)

2. In practice Key, employees, retention program (KERP): This is controversial because the top employees are kept to help the company through. They usually receive retention payments and payments are tied to performance. The payments are of significant magnitude. In one case more that 26 million $ for the top workforce. Why are we rewarding the people who got the company in the mess? These payments must be approved by the bankruptcy court. 

3. Right to alter collective bargaining agreements: This is subject to strict preconditions. It is more often used as a threat than actually applied. Why is this allowed? Take the Maxwell case. The circumstances confronting typesetters were critical because their services were no longer required as a result of modern technology. It caused drastic damage to seal off a section of workers with disproportionate loss to those in the section. There is a danger that the whole ship will be lost and the court allowed the alteration of bargaining agreements. There are nine criteria. The most important one is that alteration is necessary for re-organisation. Old companies with unionised workers find it difficult to compete with new ones without this. It has been shown in a case involving an airline that alterations are necessary to save the company.

Dr Li Shuguang, China

There is a draft insolvency law which is likely to come into effect in 2005, perhaps by mid year. It will have ramifications fore employees. It gives high priority to the protection of workers. In State Owned Enterprises workers get low wages instead of being rewarded. How to compensate on insolvency is a problem. Claims of staff need not be declared. Representatives of staff and workers attend creditors’ meetings and committee meetings. They vote on reorganisation as a class.

There are two opinions, one that workers should be paid before secured creditors, the other that secured creditors should be first. This is a policy question. They are considering the Chinese position and looking at other systems.

09h45 Managing creditor & committee meetings

(Issues listed on page 560 of CD; Out of Court Creditors’ Committees -

Supplier and Unsecured Creditor Participation I William Cohen, USA on page 566 of CD)
Chair Mark: Byers, USA
The session is aimed at providing insight in some of the issues facing insolvency practitioners in managing meetings. The session is practical rather than technical. How to manage large meetings? What is the role of the senior lender and mortgagees.

The purposes of meetings are communication and decision taking. There is a growing diversity of constituencies. Look at the process and dynamics, the psychological dimension, problem areas and emerging new challenges.
Steve Miller, Hong Kong

(CD on page 563)
The steering committee elects a chair to manage the process. He must have knowledge of finance, law, and psychology.

There is a convention to elect the largest creditor. He must manage conflict and drive the process. The chairperson must talk to all and determine the real issues. He is the mediator who must draw up an achievable agenda. He must pursue middle ground if there are no real issues.

Information is vital. Silence creates fear. Tell about the good and the bad. Have regular meetings. Calm splinter groups. Communicate effectively with all.

The chair must be a leader, mediate, and keep informed. His favourite selection as a chair would be Mr Nelson Mandela.
Mark Korda, Australia
He had to deal with the Ansett airline group of 43 companies with 15, 000 employees, and debts of 760 m $AUS. 50% in value and number of creditors had to decide the future of company. The practitioners had to deal with employees, competitors, media, and pensioners. You must assign senior people to work with constituents. Keep them fully informed. Creditors are people under stress (23 suicides).

John Cunningham, Miami

You have to manage lay member expectations. This may be difficult with competing interests. Tell them what their options are. Typically you will have the following groups of creditors. Firstly the secured bank committee: Their leverage is that they control the company’s cash. Their risk is that they may have inadequate collateral & lender liability (which is a poorly defined area, eg cutting off credit unreasonably, undue control by a creditor). Secondly you have the unsecured bondholder committee. Their leverage is the threat of an involuntary bankruptcy filing. Their risk is a dismissal of the application for bad faith filing and the sanctions that go with it. Unsecured trade creditors have leverage in that they control supplies and goods. Their risk is alternative suppliers

Chapter 11 Committees: Secured creditors (rare because they fend for themselves), unsecured creditors (7 largest appointed by bankruptcy trustee), other statutory committees to ensure “adequate representation”.
Ron van der Velde, Netherlands

The purpose of meetings is to determine the following:

· Criteria for restructuring.
· Commencement date.
· Nature and size of outstanding debt, secured and unsecured, contingent and non contingent. Other classes of non bank credit are employees, taxes, credit insurers and suppliers.

Discussion: 

You need experienced people and there must be transparency. You need to understand the psychology of why people are being difficult. Debt trading can be disruptive if it occurs during restructuring. Their interest is distorted because creditors who paid 20 c in $ compete with those who paid 100 c in $

There is intense media interest in big cases. They have had press conferences each day for the first 90 days and used media advisers: Be honest and give access. If you do not give information reporters will make it up.

11h00 Managing stress

This session was open to accompanying persons. It was a glitzy sort of session with presenter walking around in the audience followed by spotlights. The speakers included a retired Australian Olympic Swimmer and “Dr Sally Cockburn, Dr Feel Good, Radio & TV Doctor”. The session was chaired by John Verrill a UK practitioner (his PowerPoint on page 571 of the CD) and the spouse of an insolvency practitioner.
The main points were the following:

· Get exercise

· Nurture relationships

· Have a coach and a sounding board (speak to others)

· Retain your sense of humour

· Be balanced

· Have a hobby

· Make time for yourself
11h45 Breakout one – Managing Multi-jurisdictional Litigation in Stress Situations

(Hypothetical on page 574 of the CD and Managing and Funding Multi-Jurisdictional

Litigation in Distressed Situations by Anthony W. Clark and Mark A. McDermott on page 577 of the CD)

I attended Breakout two (below).

11h45 Breakout two – Is Personal Bankruptcy any Relief?
(Case study on page 608 of CD; The Australian position under the Bankruptcy Act on page 610 of CD, Mareva Injunctions in Australia by Jeannette E Richards on page 612 of CD, Section 29 Australian Bankruptcy Act – Courts to help each other on page 642 of CD, the English Courts’ duty to assist in foreign insolvency proceedings – section 426 – on page 643 of the CD)
)

Chair: Maurice Moses, UK
This session will not talk about personal bankruptcy in different jurisdictions, but look at a case study.

Sally Nash, Australia
Bankruptcy is regulated by federal legislation. The duration is three years or longer, or forever if you do not file a statement of affairs. Australia had 6 months for a while, but now back to 3 years. The common way to bankruptcy is not through the court, but to petition for an administrator in a voluntary adinistration. In South Australia the majority of cases have an official trustee who administers those matters.
Adam Rogoff, USA
(On page 646 if CD A (Not-So) Brief Primer on the Powers Available to a Foreign Representative to Uncovering and Recovering Assets of a Foreign Debtor Located in the United States – and Other Fun Relief)
Bankruptcy is in a state of flux because now suddenly changes are about to be enacted with particular influence on personal and cross-border insolvency. There is controversy about means testing. There are 3 options, 1. Chapter 7, assets not excluded by state law) are sold; 2. Chapter 13 - wage earner option. Keep assets, and repay over time from salary. The court determines the necessary requirements. It can last up to 5 years. 3. High profile, Chapter 11 cases. A proposed change is not to allow Chapter 7 if the debtor is able to pay debts with sufficient income, but to shepherd more cases into Chapter 13.

Maurice Moses, UK

The options are Bankruptcy and Individual Voluntary Arrangements (to avoid the stigma of bankruptcy). They have seen an increase in bankruptcies. Many cases are dealt with administratively and there .is an even bigger increase in debt management plans. This is an out of court and consensual procedure. Increase has more to do with cultural than anything else.

Case study: Unauthorised and illegal loans, excessive remuneration, administrator appointed to investigate; refuse to cooperate with administrator; head for Majorca; no extradition.

Options in Australia: Had such a case. Get funding from government to have extradited. The administrator is still charged with the administration. Notices to the debtor will be ignored. The administrator can ask for prosecution. Section 81G draws presumptions adverse to a person who does not react to notices. The remedies are sadly limited.

Maurice Moses, UK

It is difficult to find assets and information in such cases. You can advertise for information in newspapers. The problem is often that you go down blind alleys. You must try or else you will be criticised. Sometimes you have to deal with dangerous people. The press might be sympathetic.

Sally Nash, Australia
Former disgruntled employees are a source of information.

Cooperation with foreign jurisdictions:

In the USA today you have section 304. Ask for an automatic stay, turnover or broad “other appropriate relief” like access to records. In the new legislation Chapter 15 will replace section 304. It is modelled on the UNCITRAL Model Law on Cross-Border Insolvencies with certain changes which are not intended to change the spirit of the law. The changes are more procedural requirements, like the exclusion for individuals if they are US citizens or a lawful alien with permanent residence and debts below a prescribed threshold and unsecured debts under prescribed amounts (“small debt”).
UK They hold their heads in shame that the Model Law has not been adopted yet
, but they have section 426 which provides for cooperation with certain jurisdictions. This section is quite helpful if it is applicable.

Austalia Section 29 is similar to section 426: The problem is to get assistance if it is not a court process.

USA  It is not required that proceedings be subject to a court, but it must be an official thing. Administrative proceedings are and will be recognised in the USA. There are known to be assets, but the problem is to find out who the owner is. It is important to coordinate actions by different insolvency practitioners. It is important to have protocol. Leave certain matters to someone, and when assets are recovered decide how to deal with it. The practitioner must be remunerated if assets are recovered even if the assets go elsewhere.
In Australia the trustee cannot speculate. In the USA a foreign representative can deal with assets to operate a business, if it is not risky, to generate revenue.

Get hold of computers for information. If the operating system says files have been deleted the information is not really gone. Look for the hard drive if you do not have a hard copy of documents.

14h00 Debt trading
(PowerPoint on page 685 of CD – USA, Asia and Europe)
Chair: Evan Flashen, US
It is not true that debt traders will sell investments for less than its worth. They are not disruptive. Perhaps they disagree because a good job is not being done.

Debt trading is not limited to America. It is huge in Asia (Japan). The market works like any other market with willing buyers and sellers. Traders always have reasons for what they are doing and are not irrational.

Bradley D Landes, Asia
Initially, after the huge crisisses, there were much more sellers than buyers. This has changed in time. A lack of urgency also helped. Capital assets are now chasing supply and the margins are smaller.

14h40 Future developments accross the globe

Chair: Louise Verrill, UK
Nick Segal, US

Highlight is probable international insolvencies. Probable that the Draft Bill will definitely be enacted now.

Clare Wee, Asia Develpment Bank
The role of Indo-China is exiting. It plays the role of a broker between India and China. There is volatility because of complexity and because the practice is out of sync with the law. There is hope that with new laws there will be quicker enforcement. APEC (foreign ministers at Santiago) confirmed the importance of insolvency law reforms. They have not yet reached a level where cross-border proceedings are possible. Informal workouts have been pushed by the bankers’ association and there is a widening of the bond market.

It has been bumper season with new legislation in China, Indonesia and Korea. The focus is on out of court proceedings and practitioners associations.

Rick Drury, Australia
Australia has experienced a boom economy during the last 12 years. There is a reform process, but no plans to enact proceedings similar to US Chapter 11.  This would be too costly, inflexible, and import the foreign notion of debtor in possession. Informal workouts and voluntary administration have been successful. More interaction with other jurisdictions is expected. The Basel II banks accreditation is expected to attract investments.

The UK is doing work on voluntary associations. There is a need for highly capable practitioners who enjoy the confidence of all stakeholders.

Congress Recap
INSOL Lenders’ Group
Terry Bond
50 lenders from 4 continents attended. The following was dealt with: update on SEC (Securities and Exchange Commission, responsible for administering federal securities laws in the US), solution on conflicting interests; money laundering (Patriot Act has  increasing prominence), whole enterprise, staff awareness, new Australian law; managing conflicts, International Financial Reporting Standards - actual loss when it happens, expected loss, and credit default derivatives. Derivatives is a huge business and has an impact on restructuring. If a creditor has cover under credit default its positions and agendas are different. People do not disclose their position and this adds another level of complexities. INSOL has undertaken a project to look how to deal with this.

INSOL/UNCITRAL Judicial Colloquium
Jenny Clift, UNCITRAL
This has been the most representative colloquium with 63 judges from 29 countries attending. It gives judges an opportunity to discuss issues and make contract with each other so that they have a better appreciation when cases arise.

Paul Heath, Judge New Zealand

The colloquium started with a general discussion, moved on to cross-border insolvency, resources, law reform, UNCITRAL’s Legislative Guide on Insolvency Law and training. There is a good understanding about what is needed. Insolvency is real time litigation with intensive care rather than an autopsy. There is progress towards a consistent approach to recognition and cooperation. There is a need for court processes to react in a timely manner.

The colloquium is a unique opportunity to meet and exchange views in a closed environment. There is increasing understanding of the underlying issues. Perhaps it is time to move to a colloquium of practical application with longer sessions and workshops. The organisers are conscious that funding for attendance is subject to financial constraints. The open discussion at end of the colloquium will be made available.

Ian FLetcher INSOL Academics Group
The latest volume of International Insolvency Review is available. Many of the papers at the academics group subsequently resurface in the Review.

14 Persons from 9 countries attended. 20 papers were delivered by 28 writers, many jointly. There was a particular focus on practical matters. Two dealt with the role of regulators and their importance in developing a system. Another dealt with taxation in insolvencies. Further papers dealt with recent developments in EC regulation, international developments, the UNCITRAL Model Law on Cross-Border Insolvency and Legislative Guide on Insolvency law, comparison of pension benefits in Canada and US and the interaction between human rights and insolvency law. The position in South Africa is quite intriguing and producing the effect that directors give evidence freely because the evidence cannot be used in criminal proceedings, perhaps with unexpected effect on the protection of rights.
The academics meetings have been declared open to all interested persons.

16h00 INSOL 2005 - INSOL 2009

Robert S Hertzberg, President INSOL

Achievements during the last years were the following publications: A guide to the recognition of cross-border proceedings; directors in the twilight zone part 2; and employee entitlements. The website has been redesigned. New member associations have been admitted from Brazil, Sri Lanka, Russia, Nepal, etc.

The congresses in Las Vegas and Prague were very successful and INSOL 2005 was attended by more than 800 people.

Sijmen de Ranitz incoming President of INSOL
Upcoming projects are a global market place survey and a new e-mail newsletter. Work will be done on credit derivatives, financing of insolvency proceedings and secured transactions.

Conferences will be held in Scottsdale Arizona in 2006, Cape Town 2007, Shanghai 2008 and Vancouver 2009.
� 	According to subsequent reports the Bill was signed by President Bush on 20 April 2005 and will become effective 180 days after that.


� 	According to a speaker at the judicial colloquium the Model Law will came into effect on 31 March 2005.


� 	According to subsequent reports the Bill was signed by President Bush on 20 April 2005 and will become effective 180 days after that.
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